STATE OF SOUTH DAKOTA IN CIRCUIT COURT

S5
COUNTY OF HANSON FIRST JUDICIAL CIRCUIT
File # 30Civ25-
JOHN & DEBORAH E. HORNIDGE,
PLAINTIFFS,
-y§- COMPLAINT
BRENT & MELISSA MENTELE,

HANSON COUNTY, SOUTH DAKOTA,
A local government subdivision,
STATE OF SOUTH DAKOTA-
DEPARTMENT OF REVENUE,
STATE OF SOUTH DAKOTA-
DEPARTMENT OF LABOR,
LINCOLN COUNTY, SOUTH DAKOTA,
A local government subdivision,
AAA COLLECTIONS INC,,
CREDIT COLLECTIONS INC,,
CREDIT COLLECTIONS BUREAU,
RUSHMORE SERVICE CENTER, LLC,
ROGER GERLACH

DEFENDANTS.

Comes now john Hornidge and Deborah E. Hornidge, Plaintiffs, by and

through their attorney, J. R. Davies of 421 Main St., Alexandria, SD, allege as
follows:

L FACTUAL BACKGROUND:

1. That the Plaintiffs, John Hornidge & Deborah E. Hornidge, husband
and wife, are each a resident 2048 Mitchell Mountain Rd., Reva, VA 22735.
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2. That Defendants are each a resident of 241 7t S¢. Emery, SD 57332,
that they are each of legal age and that your undersigned does not believe
that either is in the military service to the United States of America at this
time.

3. That this matter involves the real property more particularly described as:

“Lots Twenty-Three (23), Twenty-Four (24), Twenty-Five (25) and the
North Half (N1/2) of Lot Twenty-Six (26), Block Seven (7), First
Addition to Emery, Hanson County, South Dakota.”

4.  On December 12, 2014, Plaintiff and Defendant entered into a written
agreement whereby Plaintiff agreed to sell, and Defendant agreed to
purchase the herein described property. By the terms of the Contract,
Plaintiff, for themselves and heirs and assigns agreed to sell and convey to
the Defendant, and her heirs and assigns, by good and sufficient Warranty
Deed, marketable title to the real property on the terms and conditions that
the Defendant pay Plaintiff purchase price for the real property the sum of
$55,000.00 plus interest. The Defendants made part of the payment but is in
default thereunder.

5. Thesum of $11,000.00 was payable on the execution and delivery of
the Contract and the balance of the purchase price was payable on annal
payments due each January 1 and terminating on January 1, 2025,
Defendant accepted the Contract and agreed to purchase the real property
on the terms and conditions therein. In accordance with the terms and
conditions of the Contract, Plaintiff surrendered possession of the land and
Defendant entered into possession and has since remained in possession
thereof.

6. A copy of the Agreement, marked Exhibit “A”, is attached, and made
a part of this pleading by reference as though incorporated herein
verbatim. The Contract was duly recorded in the office of the Hanson
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County Register of Deeds on December 24, 2014, at Book 172, Pages 134-
138 thereof;

7. It was expressly agreed in the Contract that time was of the essence
thereof. Defendants did not comply.

8.  The party’s agreement did not restrict the Plaintiffs’ right to apply for
a variety of relief under the Contract, including the recission and
termination of the agreement and the recovery of the property on
Defendants’ default.

9. The parties’ agreement required Defendant to make certain periodic
cash money payments to Plaintiffs. Defendants have failed to perform
within the terms and under the time set under the agreement.

10.  Plaintiffs gave notice of default to Defendants on February 25, 2025,
notice of default, a copy of that notice is attached hereto, marked Exhibit
“B” and by this reference incorporated herein.

11.  Plaintiffs gave further notice of default to Defendants on February 26,
2025, a copy of that notice is attached hereto, marked Exhibit “C” and by

this reference incorporated herein.

12.  Defendant failed to timely tender the required performance or cure
the defaults.

13.  As of the date of this Complaint, Defendants remain in default.

14.  Plaintiff was not in default in any of its performances under the
parties’ agreement at any relevant time.
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15.  Inaddition to Plaintiff's claim, the following parties, organizations,
and persons have liens showing at the Hanson County courthouse which
may affect the title to this property.

EY

/b/

fcf

/d/

e/

1t/

'8/

/h/

Hanson County for 2025 property taxes due 2026 property
taxes which are accruing, but not yet delinquent.

Hanson County Poor Lien file #C1224 to Melissa R. Mentele:
February 6, 2013, original amount $325.00 and March 11, 2016,
original amount $325.00 plus interest;

Out of county Poor Lien (Lincoln County) file #C1224-Melissa
R. Mentele: November 16, 2016, original amount $167.60, plus
interest;

State of South Dakota Sales Tax Lien, Melissa R. Mentele dba
“The Farmer Jayne” in the original amount of $245.00, plus
interest, fees and penalties, filed September 13, 2021, Lien #404;

State of South Dakota Department of Labor Reemployment
Assistance Compensation Lien against Melissa R. Mentele in
the amount of $5,352.13, plus interest, fees and penalties, filed
June 6, 2024,

AAA Collections Inc., judgment against Melissa R. Mentele and
others in the amount of $504.00, plus court costs and interest,
docketed May 16, 2018, Case #: 30CIV18-000013-01;

Credit Collections Bureau: judgment against Melissa R. Mentele and
others in the amount of $687.54, plus court costs and interest,

docketed October 23, 2019, Case #: 30SMC19-000049-01;

Rushmore Service Center, LLC: judgment against Melissa R. Mentele
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and others in the amount of $427.20, plus court costs and interest,
docketed July 10, 2019, Case #: 30SMC19-000033-01;

/il Roger Gerlach, attorney: judgment for $532.50, plus court costs and
interest, docketed December 7, 2023, Case #: 30SMC23-000035-01;

II. CAUSES OF ACTION

[A] FOR A FIRST CAUSE OF ACTION (DECLARATORY JUDGMENT
SDCL 21-24):

16.  Incorporates herein all preceding paragraphs of this complaint.
17. Plaintiffs request a ruling in declaratory judgment from the court setting

forth the terms of the contract between the parties and determining that
Defendants have breached the same.

18.  Plaintiffs further request a ruling determining that Plaintiff’'s Contract For
Deed is a first lien on the property, superseding all claims except Hanson
County’s property taxes, and including the superseding of any homestead claims
which Defendants may have.

[B] FOR A SECOND CAUSE OF ACTION (FORECLOSURE SDCL 21-50)
19.  Incorporates herein all preceding paragraphs of this complaint.

20. Defendants are in default under the terms of their Contract and Plaintiffs
are entitled to have the same foreclosed, determined and cancelled according to

the its terms.

[C1 FOR A THIRD CAUSE OF ACTION (FORCIBLE ENTRY AND
RETAINER SDCL 21-16)
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21.  Incorporates herein all preceding paragraphs of this complaint.

22.  Plaintiffs are entitled to have possession of this property returned to them
as a result of this action and under the terms of the Contract and therefore
request that they be granted possession of this property.

[D] FOR A FOURTH CAUSE OF ACTION (TORT SDCL 21-3)
23.  Incorporates herein all preceding paragraphs of this Complaint.

24.  Defendants have deliberately, willfully, and wrongfully failed and refused
to comply with the terms of the Contract, all to Plaintiffs’ detriment and damage
and as such entitles Plaintiffs to judgment as requested herein.

26. Plaintiffs are entitled to the priority established by their Contract For Deed
and the terms thereof and under the judgment herein foreclosing the Contract
are entitled to have all other liens against this property determined to be inferior
to Plaintiffs’ claim and to have them discharged against the property, with the
sole exception of accrued property taxes due and owing to Hanson County,
South Dakota.

27.  That as a result of the willful and wrongful actions by the said Defendants,
Plaintiff will incur out of pocket costs, attorney's fees, and expenses relating to
this matter and will be damaged thereby.

28.  That the Plaintiff is lawfully and rightfully entitled to recover possession
of the property, a determination that the Defendants have forfeited payments,
cancellation of the Contract, and to recover their prejudgment interest, post
judgment interest, attorney fees, costs and expenses incurred maintaining this
action.

III. PRAYER FOR RELIEF
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WHEREFORE, Plaintiff prays that this Court enter Judgment in favor of the
Plaintiff and against the Defendants as follows:

[A] For declaratory judgment order determining the terms of the Contract For
Deed between the parties and finding the Defendants to be in default thereunder
and that the agreement between the parties is terminated in accordance with its
provisions and the laws of the state of South Dakota.

[B] For declaratory judgment determining that Plaintiff’s claim under the
Contract For Deed supersedes all other claims against the property, including
Defendant’s homestead claims, except Hanson County’s property tax claims.

[C] For possession of the property subject to the party’s agreement of sale.

[D]  For money judgment against the Defendants, both jointly and severally, in
an amount to be determined at trial.

[E] For ajudgement granting to Plaintiffs immediate possession of the
property, and a right to reenter the property.

[F]  Determining what redemption time or period, if any, Defendant’s have in
this matter.

[G] For judgment in foreclosure in favor of Plaintiffs and against Defendants.

[H] For a judgment determining that Plaintiff’s claim supersedes all other liens
and claims on file against the title to this property except the property.

(Il  For prejudgment interest on the amounts due Plaintiffs.

[J  For the cost of these proceedings and reasonable attorney fees, costs and
expenses;
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[K] For post judgment interest at the statutory rate; and

[L] For such other relief as the court may deem to be to be just and
equitable in the premises.

Dated July-2.9, 2025.
] R. Davies, #343
Attorney for Plaintiff
PO Box 277
Alexandria, SD 57311-0277
~ (605) 239-4321
Lot

STATE O A TLBRwn
, :55
COUNTY OF ST

John Hornidge & Deborah E. Hornidge, each being first duly sworn and
examined upon oath, depose and say that they are the Plaintiffs named in the
within instrument; that they have read the same and know the contents thereof:
that the same is true and correct to the best of their own individual knowledge,
information and belief; and further that they did sign the same for the purposes
therein contained.

Dated July _\_Cj 2025.

Deborah E. Hormdge /
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Subscribed and sworn to before me b
Hornidge on July 19_, 2025. In witness
official seal.

Hornidge & Deborah E.

S5, | ISADURANTTHOMPSON

* *  Commission  HH 504162
h, 3

%’?amﬁ‘g Expires December 10, 2028

21

My commission expires:
. NOSAHOHL INVHNa VSN DS

DEMAND FOR JURY TRIAL

Plaintiffs demand that all matters and aspects of this case, against all
parties, whether plead in this complaint or in a subsequent pleading, be tried to a

jury.

J. R. Davies, #343
Attorney For Plaintiff
PO Box 277
Alexandria, SD 57311
(605) 239-4321
daviesj@triotel.net

Dated July.Z5, 2025.

Page 9 of 9

Filed: 7/28/2025 3:59 PM CST Hanson County, South Dakota 30CIV25-000032



DOC #: 20340699 FEE: $30.00 TRANS FEE: $0.00
HANSON COUNTY REGISTER OF DEEDS, STATE OF 5D
RECGRDED 12/24/2014 AT 10:55 AM, BOOK 172, PG 134-138

Prepared bv:
R. R. Gerlach
Attorney at Law

310 N. Main CERTIFIED COPY
P.O, Box 544

b horeby zertify fhat thiz & 2 Trus

?:i:?’422,g;?§a—054‘ prnd oprrect  reproduction Q?,§ﬁ§%%§&§%
sppaaring en & seowg fHsd in the

Hogister of Desds @fcs, Hgnson Counly

Alengndria, Bouth Dabgie

CONTRACT FOR DEED

THIS AGREEMENT, made and entered into this 4227%’day
of December, 2014, by and between John Hornidge and
Deborah E. Hornidge, husband and wife, of 2048 Mitchell
Mountain Rd., Reva, VA 22735, hereinafter described as
Sellers, and Melissa Mentele, a married person, of 241 7
Street, Emery, SD 57332, hereinafter described as Buyer,
witnesseth:

If the Buyer shall first make the payments and
perform the covenants hereinafter mentioned on her part to
be made and performed, the said Sellers hereby covenant
and agree to convey and assure to the Buyer, in fee
simple, clear of all encumbrances, by a good and
sufficient Warranty Deed, the real property situated in

the County of Hanson and State of South Dakota described
as:

Lots Twenty Three (23), Twenty Four (24), Twenty Five
{(25) and the North Half (N1/2) of Lot Twenty Six
(26), Block Seven (7), First Addition to Emery,
Hanson County, South Dakota.

And as consideration therefore the Buyer hereby
covenants and agrees to pay the Seller the sum of fifty
five thousand dollars (555,000.00) pavyable in the mannex
following:

The sum of eleven thousand dollars  {($11,000.00) at or
before the execution of this contract;

i

ExHiBITA~|
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The sum of $4,400.00 principal plus interest on the
1** day of January, 2016 and a like sum of $4,400.00
principal plus interest on the 1° day of January each year
thereafter for a period of ten (10) years with the final
installment due on January 1, 2025 if not sooner paid.
The interest shall begin on January 1, 2015 at the rate of
five percent (5%} per annum payable annually on the whole
sum remaining from time to time unpaid and to pay all
taxes, assessments, or impositions that may be legally
levied or imposed upon said land beginning the year 2015,
due and payvable in the year 2016. The 2014 real estate
taxes due and payable in 2015 shall be paid by Sellers.

In the case of the failure of the Buyer to make
either of the payments or interest thereon or any part
thereof, or perform any of the covenants on her part
hereby made and entered into; then the whole of said
payments and interest shall at the election of said
Sellers Dbecome immediately due and payable, and this
Contract shall at the option of the Sellers be forfeited
and determined by giving to said Buyer thirty (30) days’
notice in writing of the intention of said Sellers to
cancel and determine this Contract, setting forth in said
notice the amount due upon said Contract, and the time and
place, when and where, payment can be made by said Buvyer.

It is mutually understood and agreed by and between
the parties to this Contract that (30} days is a
reasonable and sufficient notice to be g0 given to said
Buyer 1in case of failure to perform any of the covenants
on her part hereby made and entered into, and shall be
sufficient to cancel all obligations hereunto on the part
of said Sellers and fully reinvest them with all right,
title and interest hereby agreed to be conveyed, and the
Buyer shall forfeit all payments made ' by her on this
Contract, and her right, title and interest in all
buildings, fences and other improvements whatsoever, and
such payments and improvements shall be retained by the
Sellers in full satisfaction and in liquidation of all
damages by them sustained, and they shall have the right
to re~enter and take possession of the premises aforesaid.

EXHIBIT A-Z
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The right of 8Sellers to forfeit and determine this
Contract, and be reinvested with all right, title and
interest in the real property and improvements thereto,
shall not be an exclusive remedy, nor in lieu of any other
remedy available to Sellers, and it is agreed that Sellers
shall retain all other remedies, at law or in equity,
otherwise available for breach of this Contract.

The Buyer agrees to keep the buildings insured for
the sum of at least the full insurable value against fire,
lightning, wind and extended coverage in a company or
companies satisfactory to the Sellers, with loss payable
as the interests of the parties shall appear.

The Sellers will deliver to the Buyer on or before
closing a duly certified title insurance policy to said
property for examination and will promptly take proper
steps to overcome any legal and valid objections to the
title, and upon payment of the balance of the purchase
price will deliver to the Buyer a Warranty Deed as above
provided together with a title insurance policy to said
property duly certified to date showing marketable title
in the Sellers free and clear of all encumbrances. The
cost of the title insurance policy shall be paid 50% by
Sellers and 50% by Buyer.

The cost of closing fees shall be paid 50% by Buyer
and 50% by Sellers.

The Buyers shall have possession of said property and
the rents, issues and profits thereof from execution of
this contract for deed.

Personal property included in the purchase price is
none.

The Buyer has inspected the real property and is
purchasing the same in “AS IS$” condition.

IT Is MUTUALLY AGREED by and between the parties
hereto that the time of payment shall be an essential part
of this Contract and that all covenants and agreements
herein contained shall extend to -3Adbe--obligatory “upon -

3
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the heirs, executors, administrators and assigns of the
respective parties.

IN WITNESS WHEREQOF, the parties have hereunto set
their hands and seals the day and year hereinbefore

written.

SELLERS:

-V S

dohn Hornidge

iy

Deborah E. Hornidge

BUYER:

’\VX M«/\My \VM,

Melissa Mentele

STATE OF

COUNTY OF

ay of December, 2014, before me,
the undersigned officer, personally
appeardd John Hornidge and Deborah E. Hornidge, known to
me or satisfactorif& proven to be the persons whose names

are subscribed to the within instrument and acknowledged

rA-Y
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that they executed the same for the purposes therein
contained
IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.

U

Notary Public - State of

{SEAL) My commission expires:

Sheg; Aylor Galasso
NOTARY PUBLIC
Commonweaith of Virginia
Reg. #343631
Commission Expires
May 31, 2016

STATE OF SOUTH DAKOTA}

COUNTY OF Aklgﬁg )

xd
On this the 22212 day of December, 2014, before mne,
E.&} 6(&1(5&\ , the undersigned officer, personally

appeared Melissa Mentele, known to me or satisfactorily

ss

proven to be the persons whose names are subscribed to the
within instrument and acknowledged that they executed the
gsame for the purposes therein contained

IN WITNESS WHEREOF, 1 have hereunto set my hand and

official seal.

: CEay,
U v’ o “( .
Lo WS “£;‘ 4/4?
e 208

Ve Pugiad Notary Public - South Dakota
"« {SEAL) ,®w My commission expires:

Sl 03 0
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Ared Y 2SMARAS
COMMONWEALTH LAW OFFICES, P.C.

246 B DaviS STREFT, Suits 200, CULPEPER, VA 22701
VOICE (B4 7271007 FAX (BA0 7277917

Pebruary 25, 2023

Viclissa Mentele
241 7" Street
Fmery, South Dakota 57332

Also sent via electronic mail 1o:
Pawhnendele v ehoo o

Re: Forfeited Contract on Lots Twents Three (23). Twenty Four (24). Twenty Five (25)
and the North Half (N 1/2) of Lot Dwenty Sin (26). Block Seven (7). First Addition to
Emery, Hanson County. South Dakota,

Dear Ms. Mentele:
On December 12, 2014, vou entered into a Comract for Deed with John and
Beborah Homidge for purchase of the property described as:
Lots Twenty Three (235, Fwenty Four (24), Twenty Five (25) and the North
[talf (N 125 of Lot Twenty Six (26). Block Seven (7). First Addition to
LEmery. Hanson County, South Dakota.
‘The Contract {or Decd. on page 2, stated:
In the case of the failure of the Buyer w make cither of the payviments or
nterest thereon or any part thereot. or perform any of the covenants on her
part hereby made and entered into: then the whole of said payments and
interest shall at the election of said Selers become immediately due and
payable. and this Contract shall at the option of the Sellers be forfeited and
determined by giving to said Buyer thirty (30) days’ notice in writing of the
intention of said Sellers to cancel and determine this Contract, setting forth
in said notice the amount due upon said Contract, and the time and place.
when and where, pavinent can be made by said Buyer.
You have failed to make the full payments and interest thereon,
You have failed o perform the covenants specify ing when and what amount the
pavarents were to be made.
You have failed 1o perform the covenant which required that the principal and
interest payments were to completed and the final payments made by January 1, 2023,
Amount owed: $23,952.93 principal and iaterest.
Time payment must be made: 5:00 p.m. (Eastern Time) March 27, 2025,
Place payment must be made: Commonw ealth Law Offices, P.C., 246 E. Davis
Strect, Suite 200, Culpeper, Virginia 22701,

should you have any Turther comments o questions please do not hesitate 10
coiact me.

“Hest Regards,

FHichac) Sha.rm{m EX%‘“’G EITﬁ B“’ }

&
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CC:

John and Deborah Homnidge
2048 Mitchell Mountain Road
Reva, Virginia 22735
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Sconmec\ 4 Lk INARDS

VOICE (8B40 7271007 FaXx (8407277917
lFebruary 26. 2023

Melissa Mentele
241 7™ Sireet
Iimery. South Dakota 57337

Sent via CERTIFIED RETURN RECEIPT REQUES FED MAT

Re: Torfeited Contract on Lots Twenty Three (23). Twenty Four (24). Twenty Five (25)
and the North Half (N 1:2) of Lot Twenty Six (26), Block Seven (7), First Addition to
Lmery, Hanson County. South Dakota.

Dear Ms. Mentele:
On December 12, 2014, you entered into a Conrract for Deed with John and
Deborah Hornidge for purchase of the property described as:
Fots Twenty Three (23). Twenty Four {24). Twenty Five (25) and the North
Half (N 1 2y of Lot Twenty Six (26). Block Seven (7). First Addition to
Fmery, Hanson County, South Dakota.
Lhe Contract for Deed. on page 2. stated:
In the case of the failure of the Buyer to make cither of the payments or
interest thereon or any part thereof, or perform any of the covenants on her
part hereby made and entered into: then the whole of said payments and
nterest shall at the election of said Selters become immediately due and
payable, and this Countract shall at the option of the Sellers be forfeited and
determined by giving to said Buyer thirty (30) days' notice in writing of the
miention of said Sellers 1o cancel and determine this Contract, setting forth
i said notice the amount due upon said Contract. and the time and place,
when and where. payment can be made by said Buyer.
You have failed to make the full payments and interest thereon,
You have failed 10 perform the covenants specifying when and what amount the
pay ments were to be made
You have failed o perform the covenant which required that the principal and
mterest payments were to completed and the final pavments made by January 1. 2025,
Amount owed: $23,952.93 principal and interest.
Time payment must be made: 5:00 p.m, (Eastern Time) March 27, 2025,
Place payment must be made: Commonwealth Law Offices, P.C., 246 E. Davis
Street, Suite 200, Culpeper, Virginia 22701,

Sheuld sou have any further comments or questions please do not hesitate o
contact me

~Best Regards,
E ;\.\%

i3 i{mh‘igl Sharm:m t i
EXHIRIT C-i
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CC:

John and Deborah Hornidge
2048 Mitchell Mountain Road
Reva, Virginia 22735
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